
1

[buck’s 2006 educational webcast series]
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Exploring the Controversial Aspects of 
the New SEC Proxy Rules
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Welcome to Buck Consultants 
2006 Webcast Educational Series

• Buck Consultant’s webcast series features insights and updates 
on important compensation and business topics

• Today’s session is a special addition to Buck’s webcast series

• Please save the date for our next webcast: 

March 15th at 1:00PM EST

Today’s Challenges in Executive Pay

[Exploring the Controversial Aspects of the New SEC Proxy Rules]
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Today’s Speakers

Larry Schumer

Principal, East Coast Region Compensation Practice
Boston Office
Email:  larry.schumer@buckconsultants.com
Phone: (617) 275-8048

Edward Hauder

Principal, Technical Solutions & Innovation Team Leader
Chicago Office
Email: edward.hauder@buckconsultants.com
Phone: (312) 846-3822

Please email questions to elizabeth.rullo@buckconsultants.com

[Exploring the Controversial Aspects of the New SEC Proxy Rules]
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Introduction

• On January 27, 2006 the SEC issued new, proposed proxy 
disclosure rules

– These rules would affect proxy statements, annual reports and 
registration statements

• Companies must begin expensing options beginning with the 
first quarter of their first fiscal year beginning after June 15,

2005.  For calendar year companies, Q1 2006 is the start of 
expensing

– This has forced companies to examine their equity programs to 
assure they are aligned with their ongoing strategic needs and 
provide the right incentives

• The convergence of these issues will dramatically change the 
makeup of executive compensation programs in years to come

[Exploring the Controversial Aspects of the New SEC Proxy Rules]
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So what’s wrong with the current rules and will the  
proposed disclosures address the problems?

• This issue has been simmering for a few years

• Corporate scandals – excessive pay, bad performance

• Perceived lack of correlation of pay and performanc e

• Continuing large escalation in cash and stock based  pay

• Very large golden parachute payments

• Very large pension and perquisite arrangements

• Companies failing to disclose compensation appropri ately –
perquisites, severance, retirement benefits

• No total compensation value provided

• No value provided for options and pensions

• Lack of uniformity in when LTIP’s are viewed to be compensation

• Perceived “boilerplate” language in Compensation Committee Reports

• It’s been 12+ years since prior rules – a lot of new compensation 
practices

[Exploring the Controversial Aspects of the New SEC Proxy Rules]
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What’s New or Different?

• Compensation Committee Report and performance graph –
eliminated

• Compensation Discussion & Analysis section that wil l be 
“filed”

– Address the objectives and implications of executive compensation 
programs

– Answering core questions – elements of compensation, why used, 
how determined, how fits into objectives

– No signatures by/appear over names of the Compensation Committee

Note: Red type signifies a significant new item; and 
Underlined words signify a controversial issue

[Changes to the Proxy Disclosure Rules]
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What’s New or Different?

• Does the CD&A require additional specificity? Should it require 
discussion or inclusion of:

– Tally sheet review and action(s), if any, taken

– Internal pay equity review and action(s), if any, taken

– Wealth accumulation review and action(s), if any, taken

– Open-ended payments

– Deviations from previously disclosed or projected payments or 
practices

– Payments in excess of the Section 162(m) one million dollar cap

– Performance graph

[Changes to the Proxy Disclosure Rules]
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What’s New or Different?

• Plain English disclosures required

• Named Executive Officers (NEOs) will be Principal Executive Officer 
(PEO) and Principal Financial Officer (PFO) and the 3 highest paid 
executives (determined on basis of total compensation)

– Does limiting the NEOs to 5 executives still make sense? Is 5 an
appropriate number? Should it be higher or lower?

– What other alternatives to a set number of 5 executives exist?

• 3 Categories of Disclosure

– Most recent fiscal year (and prior 2 years) compensation

– Equity related holdings at year end

– Post employment arrangements

[Changes to the Proxy Disclosure Rules]
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What’s New or Different?

• Summary Compensation Table (SCT) will be revised to disclose:

– Total compensation - Tallying up all forms of compensation

– Salary

– Bonus

– Stock awards valued at “Fair value” at grant

– Option awards valued at “Fair value” at grant

– Non-stock incentive plan compensation and all earnings on any outstanding non-stock 
incentive plan awards earned

– All other compensation (see proposed supplemental table)

• Note: Any amounts reportable that are deferred need to be quantified ($) in a footnote

Name and principal 
position Year Total ($) Salary ($) Bonus ($)

Stock 
awards 

($)
Option 

awards ($)

Non-stock 
incentive plan 

compensation ($)

All other 
compensation 

($)
PEO
PFO
A
B
C

[Changes to the Proxy Disclosure Rules]
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What’s New or Different?
• Possible Supplemental All Other Compensation Table to the SCT

– All other compensation , 

• Perquisites that exceed $10K in aggregate must be included and identified in a footnote, 
and if any perquisite exceeds the greater of $25K or 10% of all perquisites it also must be 
quantified ($)

• All earnings on nonqualified deferred compensation, 

• All amounts paid as compensation must be disclosed (tax gross-ups, reimbursements, 
contributions/allocation to DC plans, dollar value of any insurance premiums paid for the 
benefit of a NEO)

• Amounts paid or accrued with respect to a plan/arrangement related to termination of 
employment or change of control

• Aggregate increase in actuarial value of pension pl ans

name

Perquisites 
and other 
personal 
benefits

Earnings on 
deferred 

compensation

Tax 
reimburse

ments

Discounted 
security 

purchases

Payments/
accruals on 
termination 

plans

Registrant 
contributions 

to defined 
contribution 

plans

Increase 
in pension 
actuarial 

value
Insurance 
premiums Other

PEO
PFO
A
B
C

[Changes to the Proxy Disclosure Rules]
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"Plain Vanilla CEO with 

SERP" 
"Existing CEO with New 

SERP" 
"Newly Hired CEO with 

SERP" 

"Existing CEO with 
SERP with Large, One 

Time Compensation 
Amount 

Age at Hire 35 35 52 40 

Age becomes CEO 50 50 52 55 

Current Age 55 58 52 60 

Supplemental Executive 
Retirement Plan ('SERP') 

Benefit 

2% of 3 yr average 
compensation (Base + 

Bonus) times all years of 
service 

Same as 1st CEO (previously, 
CEO was in qual plan equal to 

1.25% of 3 yr average 
compensation times service 
with ERISA excess plan) 

50% of 3 yr average 
compensation if retirement 

at age 65 less prior 
employer retirement 

benefits 

Same as 1st CEO 

Base Compensation $500,000 $500,000 $800,000 700,000 

Bonus Compensation $500,000 $500,000 $800,000 $500,000 

Special Compensation N/A N/A N/A 3,000,000 

Total Plan Compensation 1,000,000 1,000,000 1,600,000 4,200,000 

Accrued, Annual SERP 
Benefit (assuming no future 

compensation increase) 
$405,000 $175,000 $40,000 $905,000 

Annual Retirement Plan Value: 
1a "Actuarial Increase in 

Pension Value" 
$200,000 $1,350,000 $200,000 $3,600,000 

Pension Value as % of Plan 
Compensation 

20% 135% 13% 86% 

1b Alternative Actuarial 
Methodology that spreads 
value over remaining years 

of service 

$170,000 $390,000 $270,000 $1,100,000 

Pension Value as % of Plan 
Compensation 17% 39% 17% 26% 

Assumptions: 6% interest; salary scale 0% going forward, 4% historical; assumed retirement age of 65 post retirement mortality ’94 GAR 50/50 

 
 

[Annual Retirement Plan(s) Value for Sample CEO’s]
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What’s New or Different?

• New/revised equity award tables

– Performance based awards (“Performance-based” = performance 
condition or market condition under FAS 123R)

– Grants of all other equity awards (awards where the payout or future 
value is tied to the company’s stock price and time based vesting)

– Outstanding equity awards at fiscal year end

– Option exercises and stock vested

• Requires disclosure of the amounts received upon exercise of stock options 
and vesting of stock during the most recent fiscal year

• Would also show the grant date fair value previously disclosed for such equity 
awards in the Summary Compensation Table

[Changes to the Proxy Disclosure Rules]
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What’s New or Different?

• Narrative Disclosure to Summary Compensation Table and 
Supplemental Tables, including:

– Descriptions of the material terms of the NEOs’ employment agreements

– Each repricing or other material modification of any outstanding equity 
award during the last fiscal year (replaces the 10 Year Option Repricing
Table currently required)

– Any waiver or modification of any specified performance target, goal or 
condition for payout;

– Material assumptions underlying the determination of the amount of 
increase in actuarial value of defined benefit or actuarial plans

– The total compensation and positions of up to 3 non-executives whose 
total compensation exceeded that of any NEO

[Changes to the Proxy Disclosure Rules]
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What’s New or Different?

• Retirement Plan Potential Annual Payments and Benefits Table

– Disclosure of estimated annual retirement payments under defined benefit plans for 
each NEO, followed by narrative disclosure of material factors necessary to 
understand each plan disclosed in the table

– Quantification of benefits reflecting the form of benefit currently elected by the NEO

– Separate line item for each retirement plan 

– If NEO not eligible to retire, benefit determined assuming the NEO continued to earn 
the same amount of compensation as reported for last fiscal year

– Benefits for a NEO are disclosable even if the NEO leaves during the fiscal year

– How about current accrued benefit and its lump sum value?

Name Plan Name

Number of years 
of credited 
service (#)

Normal 
retirement 

age (#)

Estimated normal 
retirement annual 

benefit ($)

Early 
retirement 

age (#)

Estimated early 
retirement annual 

benefit ($)
PEO
PFO
A
B
C

[Changes to the Proxy Disclosure Rules]
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What’s New or Different?

• Nonqualified Defined Contribution and Other Deferred 
Compensation Plans Table

– Disclosure of contributions, earnings and balances under 
nonqualified defined contribution and other deferred compensation 
plans

– Footnote quantification of the extent to which 

• amounts in the contributions and earnings columns are reported as 
compensation in the year in question and 

• other amounts reported in the table in the aggregate balance column 
were reported previously in the Summary Compensation Table for prior 
years

Name
Executive contribution in 

last FY ($)
Registrant contribution in 

last FY ($)

Aggregate 
earnings in 
last FY ($)

Aggregate 
withdrawals/ 
distributions

Aggregate 
balance at last 

FYE ($)
PEO
PFO
A
B
C

[Changes to the Proxy Disclosure Rules]
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What’s New or Different?

• Potential payments and benefits payable upon termination or change in 
control must be quantified and described in narrative section

– Specific circumstances that would trigger payment(s)

– Estimated payments and benefits that would be provided in each 
termination scenario, and whether they would be lump-sum or annual, and 
the duration and by whom provided

– Specific factors used to determine the appropriate payment and benefit 
levels under the various circumstances that would trigger payments or 
provision of benefits

– Any material conditions or obligations applicable to the receipt of payments 
or benefits, e.g., non-compete, non-solicitation, non-disparagement or 
confidentiality covenants

– Any other material features necessary for an understanding of the 
provisions

• Would tabular disclosure of these potential payments supplemented by 
narrative disclosure be better?

[Changes to the Proxy Disclosure Rules]
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What’s New or Different?

• Director Compensation Table required

– List all compensation from the company for each director and require 
footnote disclosure of each director’s outstanding equity awards at fiscal 
year end

– Narrative disclosure required

– Does this disclosure provide value to shareholders?

– Would it be better to provide a table of amounts for each type of 
compensation (retainers, meeting fees, annual option grant, etc.)?

Name Total ($)

Fees earned 
or paid in 
cash ($)

Stock 
awards 

($)
Option 

awards ($)

Non-stock 
incentive plan 
compensation 

($)

All other 
compensation 

($)

[Changes to the Proxy Disclosure Rules]
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What’s New or Different?

• Proposed Form 8-K Revisions

– Move NEOs’ employment compensation arrangements to Item 5.02 
from current Item 1.01

– Include all persons falling within the definition of NEO for the 
company’s prior fiscal year

– Require a brief description of any material plan, contract or 
arrangement to which a covered officer or director is a party or in 
which he/she participates that is entered into or materially amended 
either (a) caused by a triggering event or (b) as a result of a new 
plan or arrangement

– Grants and awards need not be disclosed when consistent with 
terms of previous plan, if they will be disclosed in next proxy

[Changes to the Proxy Disclosure Rules]
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What’s New or Different?

– Would add a requirement that salary and bonus for the most recent 
year that was not available at the latest practicable date prior to 
filing of the proxy would need to be disclosed on a Form 8-K

• The SEC also proposes to extend the safe harbors regarding 
Section 10(b) and Rule 10b-5 and Form S-3 eligibility in the 
event that a company fails to timely file reports required by Item 
5.02(e) of Form 8-K

[Changes to the Proxy Disclosure Rules]
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What’s New or Different?

• Transactions with Related Persons

– Broad principle for disclosure:
• A company must provide disclosure regarding:

– Any transaction since the beginning of the company’s last fiscal
year, or any currently proposed transaction

– In which the company was or is to be a participant;

– In which the amount involved exceeds $120,000; and

– In which any related person had, or will have, a direct or indirect 
material interest.

– Procedures for approval of related person transactions

• Companies would be required to disclose a description of the 
company’s policies and procedures for the review, a pproval or 
ratification of transactions with related persons that would be 
reportable, including the material features of these policies and 
procedures that are necessary to understand them.

[Changes to the Proxy Disclosure Rules]
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What’s New or Different?

• Consolidation of Corporate Governance Disclosures under new 
Item 407, including:

– Disclosure of independent directors under applicable definition

– Disclosure of any member of the compensation, nominating and 
audit committees that is not an independent director

[Changes to the Proxy Disclosure Rules]
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What’s New or Different?

• Item 407 also adds these new requirements:

– Disclosures for the compensation committee that are similar to 
those required for the audit and nominating committ ees

– Would require companies to describe their processes and 
procedures for the consideration and determination of 
executive and director compensation including:

• The scope of authority of the compensation committee;

• The extent to which the compensation committee may delegate any authority
to other persons, specifying what authority may be so delegated and to whom;

• Whether the compensation committee’s authority is set forth in a charter or 
other document, and, if so, the company’s web site address where a current 
copy is posted, and if not posted, attaching the charter to the proxy once every 
three years ;

• Any role of executive officers in determining or recommending the amount or 
form of executive and director compensation;

[Changes to the Proxy Disclosure Rules]
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What’s New or Different?

• Any role of compensation consultants in determining or 
recommending the amount or form of executive and director 
compensation:

– Identifying such consultants,

– Stating whether such consultants are engaged directly by the 
compensation committee or any other person,

– Describing the nature and scope of their assignment, the material 
elements of the instructions or directions given to the consultants
with respect to the performance of their duties under the 
engagement, and

– Identifying any executive officer within the company the consultants 
contacted in carrying out their assignment

[Changes to the Proxy Disclosure Rules]
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So what’s wrong with the current rules and do the 
proposed disclosures address the problems?

� Compensation Discussion and Analysis to explain the objectives 
of the company’s compensation and why decisions were made

� Summary compensation table provides a total compensation 
figure, and includes all compensation plans

� Equity tables provide more clarity on other forms of awards

� Pension and perquisites tables provide more disclosure on 
amounts

� Narrative disclosure of directors’ compensation, employment 
agreements and severance arrangements is difficult to compare 
across companies

But does it really solve the problem?

[Changes to the Proxy Disclosure Rules]

[Summary of Changes and Implications]
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Don’t be so sure that the disclosures make for  bet ter 
comparison and transparency

• Take three companies with the same compensation package for their 
PEO

• See what the difference in the company’s FAS123R assumptions can
do to the total compensation value

– The only variable that changed between the 3 companies is the expected 
term of the option

• Which one is right?  

• How do you compare total compensation between companies?

Name and principal 
position Year Total ($) Salary ($) Bonus ($)

Stock 
awards 

($)
Option 

awards ($)

Non-stock 
incentive plan 

compensation ($)

All other 
compensation 

($)

Company A PEO 2006 $1,824,000 $400,000 $200,000 $0 $1,194,000 $0 $30,000

Company B PEO 2006 $1,569,000 $400,000 $200,000 $0 $939,000 $0 $30,000

Company C PEO 2006 $2,086,000 $400,000 $200,000 $0 $1,456,000 $0 $30,000

SEC has posed many other questions/issues for consi derations

[Summary of Changes and Implications]
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Impact on 2006 Proxy Filings
• Not required, however companies should consider the following:

– Disclosures written in “plain English”

– Including many of the topics from the Compensation Discussion and 
Analysis in the Compensation Committee Report

– Tally sheets disclosing total compensation for the PEO

– Adopting the tabular format for reporting directors’ compensation

[Summary of Changes and Implications]
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Impact on 2006 Proxy Filings

• Portions of the new, proposed proxy rules are interpretive guidance, 
which would therefore apply to preparation of the 2006 proxy 
disclosures

– Among the factors to be considered in determining whether an item is a 
perquisite or other personal benefit are the following:

• An item is not a perquisite or personal benefit if it is integrally and directly 
related to the performance of the executive’s dutie s.

• Otherwise, an item is a perquisite or personal benefit if it confers a direct or 
indirect benefit that has a personal aspect , without regard to whether it 
maybe provided for some business reason or for the convenience of the 
company, unless it is generally available on a non-discriminatory basis to all 
employees.”

[Summary of Changes and Implications]
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Impact on executive compensation? 

• Shift towards current compensation?

• Thoughtful executive compensation decisions rather than copying what 
others are doing?

– Beginning to see this with equity awards

• Will shareholders have any more impact on executive compensation
programs?

– Currently they can only approve equity plans and Director appointments and certain 
tax-advantaged performance plans

– Does providing shareholders with information on executive compensation issues really 
provide value? Can they act on this information?

• Shareholder groups demanding change?
– Already have seen this with ISS and other shareholder groups

• Does retirement income concept (“replacement ratio”) apply to 
executives? 

• Will pension disclosure result in employee group activism?

[Summary of Changes and Implications]
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What should companies do now?

• Prepare tally sheets for Named Executive Officers 

– Quantify compensation package 

– Calculate value of payments under various termination and Change in 
Control scenarios

– Assess changes that can/should be made before 2007 proxy season

• Prepare sample disclosures in accordance with the proposed rules

• Determine which, if any, other non-executives might need to be 
disclosed in narrative, quantify compensation value and make 
adjustments as needed

[Summary of Changes and Implications]
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What should companies do now?

• Inventory pension and deferred compensation plans and 
calculations that must be disclosed 

• Review perquisites and employment contracts for potential 
disclosure issues

• 60 day comment period on proposed disclosure rules ends 
April 10, 2005, act now

[Summary of Changes and Implications]
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Edward Hauder

Principal, Technical Solutions & Innovation Team Leader

One North Dearborn St., Ste. 1400

Chicago, IL 60602

Email: edward.hauder@buckconsultants.com

Phone: (312) 846-3822

Thank You!Thank You!

Questions?

Email now to:
elizabeth.rullo@buckconsultants.com

Larry Schumer

Principal, East Coast Region Compensation Practice

260 Franklin Street

Boston, MA 02110

Email:  larry.schumer@buckconsultants.com

Phone: (617) 275-8048

[thank you]


